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STATEMENT OF THE CASE
Nature Of The Case
Kerry Stephen Thomas appeals from the summary denial of one of the
causes of action raised in his amended petition for post-conviction relief.

Statement Of The Facts And Course Of The Proceedings
Thomas filed a petition for post-conviction relief challenging his conviction,
on his guilty plea, for transferring bodily fluids which may contain the HIV virus.
(R., pp. 8-24.)

The district court appointed counsel to represent Thomas.

(R., pp. 38-40, 46-51.) Counsel filed a motion to amend the petition, which was
granted by the district court. (R., pp. 179, 289-301.) The amended petition
asserted, among others, a claim of ineffective assistance of counsel for allegedly
failing

to

investigate

a

potential

medical

advice

affirmative

defense. 1

(R., pp. 298-301.) He supported this claim with affidavits by a physician that, due
to treatment, the chances that Thomas would transmit HIV through sex was
“extremely unlikely” and that Thomas “had an extremely low risk (less than 1%)
of infecting a partner with HIV through normal sexual activity.” (R., pp. 33, 182.)
The

state

(R., pp. 303-04.)

moved

to

summarily

dismiss

the

amended

petition.

The state asserted that the claim was disproved by the

underlying record showing counsel did in fact consult with the doctor and
understood the low risk involved, which he argued at sentencing was mitigating,

1

The statute provides: “(3) Defenses: … (b) Medical advice. It is an affirmative
defense that the transfer of body fluid, body tissue, or organs occurred after
advice from a licensed physician that the accused was noninfectious.” I.C. § 39608(3)(b).
1

and that the evidence did not support a viable medical advice affirmative
defense. (R., pp. 323, 351-52.) The district court granted the state’s motion and
summarily dismissed the petition. (R., pp. 354-69.)
The district court dismissed the claim of ineffective assistance of counsel
for failure to investigate the medical advice affirmative defense because it was
not a viable defense on the evidence presented. (R., pp. 365-67.) Specifically,
the district court concluded that medical advice that Thomas had “‘a very low
likelihood’” or an “‘extremely low risk (less than 1%)’” of transmitting HIV through
sex did not show Thomas was “‘noninfectious’” as required to assert the defense,
and therefore any assertion of this defense would have been “denied.” (Id.)
Thomas filed a timely notice of appeal. (R., pp. 369, 375.)

2

ISSUE
Thomas states the issue on appeal as:
Did the district court err in summarily dismissing Mr. Thomas’s
Amended Petition for post-conviction relief?
(Appellant’s brief, p. 7.)
The state rephrases the issue as:
Has Thomas shown no error in the district court’s conclusion that Thomas’s
failure to present prima facie evidence of a medical advice affirmative defense
negated the prejudice prong of his claim of ineffective assistance of counsel?

3

ARGUMENT
Thomas Has Shown No Error In The District Court’s Conclusion That Thomas’s
Failure To Present Prima Facie Evidence Of A Medical Advice Affirmative
Defense Negated The Prejudice Prong Of His Claim Of Ineffective Assistance Of
Counsel
A.

Introduction
The district court concluded that evidence indicating Thomas had a low

likelihood of infecting a sexual partner with HIV did not establish the medical
advice affirmative defense, which required medical advice that he was
noninfectious. Therefore Thomas’s claim of ineffective assistance of counsel for
allegedly failing to investigate and assert this defense failed. (R., pp. 365-67.)
On appeal Thomas argues that whether he was “actually noninfectious is
irrelevant to the defense” which is based on what he, and not the doctor, believed
to be true. (Appellant’s brief, p. 14.) Application of the plain language of the
statute shows Thomas’s argument to be without merit, and the district court
correctly concluded that evidence Thomas was told he presented a low likelihood
of infecting another did not establish a viable claim that he was given medical
advice that he was noninfectious.

B.

Standard Of Review
“On review of a dismissal of a post-conviction relief application without an

evidentiary hearing, this Court will determine whether a genuine issue of material
fact exists based on the pleadings, depositions and admissions together with any
affidavits on file.” Workman v. State, 144 Idaho 518, 523, 164 P.3d 798, 803
(2007).
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The construction and application of a statute presents a question of law,
over which the appellate courts exercise free review. State v. Moore, 148 Idaho
887, 897, 231 P.3d 532, 542 (Ct. App. 2010); State v. Schmoll, 144 Idaho 800,
803, 172 P.3d 555, 558 (Ct. App. 2007).

Where the statutory language is

unambiguous, a court does not construe it but simply follows the law as written.
McLean v. Maverick County Stores, Inc., 142 Idaho 810, 813, 135 P.3d 756, 759
(2006).

C.

Thomas Failed To Present A Viable Prima Facie Claim Of A Medical
Advice Affirmative Defense
Idaho Code § 19-4906 authorizes summary dismissal of an application for

post-conviction relief if the applicant “has not presented evidence making a prima
facie case as to each essential element of the claims upon which the applicant
bears the burden of proof.” Berg v. State, 131 Idaho 517, 518, 960 P.2d 738, 739
(1998). To prevail on a claim of ineffective assistance of counsel, “the petitioner
must show: (1) ‘that counsel’s performance was deficient,’ and (2) ‘that the
deficient performance prejudiced the defense.’” Dunlap v. State, 159 Idaho 280,
296, 360 P.3d 289, 305 (2015) (quoting Strickland v. Washington, 466 U.S. 668,
687 (1984)). “Thus, in order to survive a motion for summary dismissal, postconviction relief claims based upon ineffective assistance of counsel must
establish the existence of material issues of fact as to both Strickland prongs.”
Id. (internal quotations and brackets omitted).
Where, as here, the alleged deficiency involves counsel’s advice in
relation to a guilty plea, “in order to satisfy the ‘prejudice’ requirement, the
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defendant must show that there is a reasonable probability that, but for counsel’s
errors, he would not have pleaded guilty and would have insisted on going to
trial.” Hill v. Lockhart, 474 U.S. 52, 58 (1985) (footnote and citations omitted).
“Moreover, to obtain relief on this type of claim, a petitioner must convince the
court that a decision to reject the plea bargain would have been rational under
the circumstances.” Padilla v. Kentucky, 559 U.S. 356, 372 (2010) (citing Roe v.
Flores-Ortega, 528 U.S. 470 (2000)).
The evidence presented by Thomas does not create a prima facie
showing of a medical advice affirmative defense. It is a crime for any person
knowing he has HIV to transfer body fluid to another person. I.C. § 39-608(1).
The statute creates a medical advice affirmative defense, applicable if the
transfer “occurred after advice from a licensed physician that the accused was
noninfectious.”

I.C. § 39-608(3)(b).

According to Thomas’s pleadings and

evidence, if his trial counsel had investigated this potential defense he would
have learned that his physician had advised Thomas that the chances that
Thomas would transmit HIV through sex was “extremely unlikely” and that
Thomas “had an extremely low risk (less than 1%) of infecting a partner with HIV
through normal sexual activity.” (R., pp. 33, 182.) As determined by the district
court, being told there is a very low risk of infection is not the same as being told
one is “noninfectious,” and therefore the defense did not apply to Thomas.
(R., pp. 365-67.) Because Thomas was told he was slightly infectious, and not
noninfectious, he did not have a viable medical advice affirmative defense and
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was not prejudiced by his trial counsel’s alleged failure to discover evidence that
did not establish a viable medical advice affirmative defense.
On appeal Thomas correctly identifies the issue as “whether Mr. Thomas
was advised by Dr. Roscoe that he was noninfectious.” (Appellant’s brief, p. 14.)
From the correct statement of the issue Thomas concludes he “presented a
genuine issue of material fact as to whether Dr. Roscoe advised Mr. Thomas he
was noninfectious.” (Id.) Thomas suggests that his understanding of what the
doctor told him is the gravamen of the defense. (Id.) The plain language of the
statute, however, requires the defendant to demonstrate the transfer of bodily
fluid “occurred after advice from a licensed physician that the accused was
noninfectious.” I.C. § 39-608(3)(b). Under the plain language of the statute the
physician’s

advice

controls,

not

the

defendant’s

understanding

(or

misunderstanding) of that advice. Because, as determined by the district court,
the physician did not advise Thomas he was noninfectious, only that his chance
of infecting another through normal sexual contact was greatly diminished,
Thomas failed to show that he had a viable medical advice affirmative defense.
Because the evidence presented in support of the post-conviction claim
did not establish a viable medical advice affirmative defense to the underlying
charge, the district court correctly concluded that Thomas had shown no
prejudice from the alleged failure to find that evidence prior to entry of his guilty
plea. Thomas has shown no error in the summary dismissal of his petition for
post-conviction relief for lack of a prima facie showing of prejudice.

7

CONCLUSION
The state respectfully requests this Court to affirm the district court’s
summary dismissal of Thomas’s petition for post-conviction relief.
DATED this 17th day of November, 2016.

/s/ Kenneth K. Jorgensen
KENNETH K. JORGENSEN
Deputy Attorney General

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 17th day of November, 2016, served
a true and correct copy of the foregoing BRIEF OF RESPONDENT by emailing
an electronic copy to:
JENNY C. SWINFORD
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

/s/ Kenneth K. Jorgensen
KENNETH K. JORGENSEN
Deputy Attorney General
KKJ/dd
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